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MEMORANDUM

. .

SUBJECT: etenninations

FROM; . . Bar Breen, Director
Offce of Site Remedia.tion

, .

TO: Regional Counsel, Regions f"

, "

Regional Enforcement. Coordinators. Regions I-
: Dirtor. Offce of Site .Remediation 8i Restoration, Re qn I

, '

. Dire tor Emergency & R medial Response Division, egio Ii .
Director, Hazdous Wase Management Division, Regions II & IX
Dircto , Wase Management Divisio , Region IV
Diretor, Superf . Division, Regions y, VI 

&. 

Assistt RegionaJ Admnisttor, Offce ofEcsy ems Protection &
Remediation; Region VII

. .

Dirctor, Ofice of Environmenta Cleanup, Region X

. . . .. , , .

This memoradwn t.smits a policy document developed by the Offce of Site
\ Remediation Enforcement (OSRE) that explains what is nec ssar for an accep.table abi ity to

. .

pay (A TP) settlement in Superfd cases. The main text of the policy document addI:esses
general issues that apply to the A TP process and A TP settlements, The pol cy document also

. sontains two appendices that addreSs issues specific to makng A TP deteqninations for -

' '

individuals and business

. ' . .. '

. The policy doc ent i ' directe pri arly toward Offce fRegionai Counsel (ORC) an

Supe d enforc mei1t progr stftwho le cases involying ATf)ssues. It should also be 

: " 

useful for potel;ti lY'responsible p es (pRPs). who believe that they are unable to p y their

shar ,?f Superfd cleaup cC;stt as well as for oth r PRPs at site:s where A TP claims are raised. -

. . . . ' . .

. Thi pplicydoc eqt i the second Superfd A cument issued oy OSRp. In Ma
t 995 'OSRE issed a "short sheet" guidance document, entitled "Overview of Abilty to Pay

, . 

Guidance and Models," which' describes policies and Q10dels relevant to Superfnd A TP'

' .

analyses. 

'. . '

. The policy document estblishes an ' unaue finaclaJ hardship " s dard for determining
a par' s abilty to pay its shar of Superfd cieanup costs, and US S a o-p analysis. to

. . . ' . . -

' . a ..

. . . ' .. .. .. .

RlCcll4lC lG. . rlled wf V ta 01 &M III on 100 R cI p (404 con$lIr)

. ., . - -- - - - .-- - . ..
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' r I . ; .

GENRA POLICY ' ON SuPERFU
ABILITY TO, PAY" DETERMINATIONS'

! NTODUCT ION

. ,, . , '

s document provides a general poliGY framework for
" settle ents in which a p rty' s inancial ability to pay is a
significant consideration (" AT:! settlement" ) under the
Comprehensive Environment l Response, ' Compensation and Liability
Act ("CERCLA" or u Superfund") The united tates may Emter" into
ATP 'settlements with individuals and businesses for recovery .
response costs and perf?rmance f cleanup work .in approp iate
cases. ' he purpose. pf this policy is to provide ' guidance to SPA
enf?rcement person;nel, . af-f cte pcu;ties, nd the public on, the
information that EPA will. look at in evaluating proposals to'

. ente into an ATP settlement, and ' the steps that Agency personnel
shou d follow in evaluatin9 par'ty' s inabi- ity: to:pay claim. "

. . . .' .

The ATP settlement process' ;is reserved ' for " pusiriess
potentially' resp.onsible par ies, ("PRPs" , who dem nst::rate to EPA'
satisfaction that payment, of . the mount, sought by the gove nment
is likely to put a company out of. business or pth rwise 
jeopardize its viability, and for both business' and' individual
PRPs who demonst ate to the, Agency that payment of such an amount
is likely to create an undue .financial hardship. The ATP 
settlement process may provide for a reduction in tne proposed
settlement to an amount that is not likely to create an undue

inancial hardship. undue financi l hardship occurs if, in
the opinion of EPA, satisfaction of the environmental claim will
deprive a PRP of ordinary and necessary assets or cause a PRP to

unable . to pay' f or4inary and necessary business expenses
ndfor Qrdinary and necessary livirtg expe ses. '

This document first presents a gen ral overview of ATP 
settlements, It' , then iscusses the types .of analysis that should.
be conducted in a: case ,where' ATP ettleme t has been requested
by a PRP, and generally describes how EPA 'enforce ent personnel
working on' a Superfund c Be ' anq., where applicable, 'Department of Justice (DOJ). staff (. the. case team") should determine.. an amountthat represents the ability of a particular ' PRP to pay for '

. '

response 'costs or work ("ATP utjol.nt. '). This document does not
cover t.he final settlement amount chat the Agency should accept.
There may be situa ions . in whicp, abil ity ;to pay is not the onlyfactor. on which the settlement is based. :'

, . This ument' lsQ' includes . appendices that addre 8 'ATP \ , issues arising in settlements with individuals ppendi A) andbusinesses (Appen ix B). -These 'appendices pr9vide , pplemental'
, i,nformation on the.. analysis of 'ATP' c aims and 'the ,determination'
of ATP ?mounts' for individu ' and. bus inesses . Although.
App ndix B .was ' developed primarily to xpedite the processIng of
ATB claims by small businesses its -principles- apply 'to business

, ' . ., , . . . , . . ._--- . .---,.. - - , ,
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equire .very' much' input', . and, that , may be particularly useful in
scr ening ATP' claims made by a large number of PRP at a
Superfund"sit

, ' 

se computer models and protocols, which require the input
, . of financial information, are ' useful in , evaluating, financial
strepgths and weaknesses of a PRP. , However, hey lac the
capabil.ity to evaluate the quality o' , the .financial information
and to consider ,all aspects of ' a PRP' s -financial condition
necessary to make financial' projections, Due to these
liltitat;ions' . computer 'models and ' protoc91s should be used i:n
creening, and prioritizing ,ATP settlement reque ts but should not,

be t e basis for entering into ,an ATP settlement. The opinion of
the case team in. conjunction with the opinion of a financial
analyst , should, be the basi for, the ATP s ement. 

' ,

. VERIFICAT

, . 

After' ' the ini t ial review, the f inanc ial ' informa tion shou.ld'
'be verified. he purpose of the verification process is to
determine if he information ca be reli d upon to express an
opinion concerning t e effect of, the: proposed, se tlement amount
on the ;"TP Candidate. '

' .

.. 4;

, '

Information ,that ' has ' been submitted should be' verified and'
the explanation of any, discrepancies document d. This
verifica ion may require that the ATP Candidate produce receipts'
for large or unusual expenses, ' submit, an appraisal report '
verify the value of an asset purchased o sold, and submit other
documentation to 'substant ate' th fin ncial' info ati n provide
by he ATP Candidate; ' rhe' amount of , substantiating documentation
for he TP settlement is' based . on case spe ific needs. The size

, of' the business and the ' complexity of the financial picture of .
the busi ess or individual ATP Candidate are important factors in
determining wh t is needed t rify' the information. It is

, '

anticipated , that, in every instance, EPA sh uld perform some
minimum verification prior to aecepting information ,as submitted.

he even that the verifi9ation process identifies significan
contradictions within the finan ial information" it may he 

. ", ,

appropriate .to pr clu e any fu ther consideration 'of an ATP.
settLement with this ,candidate.. 

' " . ', .

: Wheri estimating borrowing capacity, EPA 'should dete ine if:
the. ATP .candidate has overstated it liabilities. , Questions
relaci g to the status of a liability should be documented 'and a
determinatiQ concerning. the priori y of the liability in 
comparison' to the e vironmental cl shou be mad

. " " '. . ' ' . .

. The " ATP Candidate sh:ould also be' reciired '1;0 certify that

' "

the ATP Candidate , has, made a 'full' and accurate disclosure of 
financial information: ' The certification ' can ' be in the form o
Sig d statement from th Candidate .that is similar, to : '

, , " ' " .. . , .
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known that an owner has signific nt personal as ets) and/or
thrc;mgh ulJencumb red assets' 

(.,

e'I assets that have 

tsta ding lien or pledges ag ins them).

EST LISHM OF TH ATP AMOUN

, .

Any type, of credit analysis including the ass ssment of a
. ATP Candidate abili ty to , pay Superfund ,cleanup costs , involves1 many judgments with regard to issues like wpat. constitutes an
ordinary and n cessary asset or expense, what projected futu
earnings and, available, cash flow are likely to be and whether a' '
capital xpenditur be easonably delayed, It: is important
for the case , team and ' the analyst to obtain necessary' informat ion
from the business entity or individual pertaining to these

. '

difficult decisions in order to reasonably arrive . at ' an
appr pri e abilit to p term nation, 

. Once the case ,team is a sured that 'all requested financial -

. ,

information, has ' been obtained 'anq' analyzed, ' ble Income (as
def ned above) amounts available from estimated borrowing
capacity, amounts avai able from' th ' sale of assets that are not 
ordinary and necessary, an4 amounts avai able ' om 'owners' , equit

, ,

should be identified and added together. This sum hQuld ' then be
duced by an appropr iate. safety fact9r. to reflect the

. . " '

uncertainties in making predictions for a specific ATP Candidat
and tp provide for unexpected events. The safety factor can be. 

percentage adjustment, a dollar estimate or some other adjustment
that i appropriate to ,the analysis and should be determined on a 

, case by cas basis. The amount produced, by tbis step is the
estimated ATP amoun Another qufCK rev ew of the ATP

. Candidate' s financial situ tion should be conducted to assure
that the analysis is complet'e and accurate, . If . this . review
indicates that the. ATP Candidate' can p y the estimated ATP 
amount, tha amount . should Qe recommenaed as, the ATP amount.
the ' rdview does not produce such a- result, the estimated ATP 
amount hould be .revisited. 

, ', '': -

, Once the ATP amount has been establi:shed, EPA should. seek.
" settlement rapidly since the financial' condi ion. of an ATp.

Cand date, may change. If th re is an ext' d delay between. the
analysis .and' the settlement, the financial condition of ,the ATP
Candidate' 'may change' and BPA' s informa tlon may be stale. '

. :

'I 
In evaluating the amount that an ATP Candidate can afford to

pay in a settlement" o e consideration is how the payment will be
structured in th settlement agreement, namely a one tfme ' payment

sus installm nt .'payments. , For exampJ,e, an ATP -Candidate'
ability to gen rate ,future ncome may be used to funq installment.

., , ,

. 4Any ATP settlement ' recommendation in a case involving the (
Department of Jus ice s subj ect to DOJ approval. 

. .. . . ,. , -.-- ----.. -
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.. APPENIX B: ' BUSINESS'
. ABILITY TO PAY DETERMINATIONS

APPLIp.ILITY

Businesses can be broadly grouped into three ategories;
corporations, partnerships, and so proprietorships. From ' the
perspe tive of analyzing he f lal health of a business, 

, ,

critical distinction ' exists among these , egories , regarding the
extent. to which the business' o ers. are responsible for, the
business" li bilit:'ies, , A corpor tion is an ntity, in which
ownership is established by parties (who may be individuals, 
partnerships, or other corporations) who hold shares ' of .stock in
that ' corpr tion. The cprporation under the law,has the status

. of a person:' Therefore: , liabi'lity generally is limited to. the
corporation. A corporation' s owners U;. e. " shareholders)

, generally enjoy'. limited liability, for any of the cqrpora!:ion'
, , debts or' legal claims, an d the most' they can, "lose" is the value

of .their invest"ments .(Le., stock) in the' firm. : In ' assessing the ,
financial- heal!:n of a corporation, only the ' financial: , resources ,
of , t.he corpQration' are rele ant. 

. .. : ' ". ,. . .. 

he owner of a sole pr prietor$hip: in contrast, is not
protected from business debts, nd the owner. has' unlimited 

- ;

liability for his business. ' The total financial, resources and
financial r sponsibilities of' the owner of sole pr prietorship
or the partners of a general partnership should be evaluated in 
asse sing the ability of these entities to ' pay.

. . . 

A less ommon form of partnership is known a a Ulimited

' ,

. partnership. II These partnerships consist, of one or more limited
partners (whose iability, for the partnership' s Qebts is limited
o the amount of, money originally invested) and one or more
eneral partners " who iability for' , rtnership debts is not
limited to the amoUnt. of their investmen

) . 

. For' purpose of analy ing ability to pay situations, it. may
be . ecessary, to consu t one 9r, both of the, appendices. F.or '
example, ATP settlements. aff cting ' businesses enjoying limited
l-iabiiity '

g. 

corprationst should be determined in accordance
with th:e policy .set' 'forth in Appendix.a and the main boay of this'

icy documen . Ho ever, business- entities who have general
, li bility g., sole' propriet6rship,)- are addressed in: Appendix

' rndiv ual, Ability. to 'pay. Dete ination
, PURSE OP BUSINS, ABILITY TO' PAY s

" ' - .

, 0

' .' '

. EPA does not: intend the- Superfund settlement' process '
result in, the closing of a pusinesB or tha inability . a 
business 'to conduct its business. activities. For this reason an'

, AT settlement with a bus!'ness PRP is 'permit,tad, if the' business,
PRP (th .. tI 'lP didate.) demonstrates tha ' the- ' paym nt of a

. " , ". .

21 ,

. ', . , ., .. .
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certain :;um of money is beyond ,its, financial, capability and' t, hat
settling ;: or such. a sum .of money would create , an ,undue financial
hardship ,for' the' ATP didate. The, business, ATP settlement
should also meet the requirements contained in ,the main' body of
this 'pqlicy dqcument, 

' .

EPA' s analysis of he f nancial condition of the ATP
Candidate should ' qe performed i ch the ass istanc of a person who '

. "

is qualified to make this determination. If the analysis
identifies available sources of funds hat ' ceed the proposed
settlement amount, there should be no 'reduction in- this amount.

, , , ., ,

, INITIA. REIEW

, ,

The ATP Candidate should prov'ide EPA with sufficient
financial. informa ion on' w.hich to' base an. ATP settlement

, deeision, ' Generally, he ATP: Candida e ,should be eq'i'red !:o 

:.." .

rovi de. , a , minimum' of the five most recen years of" federal 
" corporate income tax returns. Similarly, the gency , should also.
genar lly reque t the .five most recent years of financial 
information (audited, if availap e) and a comp eted financial
questionnaire

: '

Oth r ' nformation, determine4.by EPA; should.
be provided and" reviewed' by , El'A. ' This may ncl de loan 
applications, financial ipform on relating to. o her ' entitie
owned by the business and/or ,shareholders or directors of the
business, financial, information for a period of time ,greater than
fiVe years, and information " that might ' ass st in, est imating the
fair market value of ssets, " liabilities 'income and , expenses '
the:AT Candidate, 

" ' ' . \' , ' .. . ' , ,, ,

The initial review should
condition ' of the ATP Candidate
The i'nitial review may: 

characterize the financiaiin term/i of, income ' and net , worth.

Compare the ATP Candidate' s income ana expenses with similar
businesses '

; ,

Calculate Ot.s financial, ratio

.-g. 

. de1?t equ:tty'
ratio) that heJ.p, to ,describe , the, equity, solve11cy a

.' profitability of 'the :ATP. , Candidat-e1 and,

; .' . .

. t 

. " . " ' , ,. 

' Compare net in ome and, cash . flQw projeotions' h the
prOPQsed' settleme t amount. .

. , . ' : '. . , '

If a preliminary, review ,of ' the

' '

ial i;'formatio
inqicates th$t. he proposed settlement amount' is no significant,
in compa iso : th finanoia posi ion of tpe T? Candidate, th

. ' .

For

.' 

example, info'xad. on, ' Off ers ; 6ompens-ati n' is' ,
, availabl che Robert Morris' Associates business profiles.
further information' on how to mae these compar.isons, 'see 'the

, "Beyond 'ABEL Tra.ining Course" ' materials. 
For

22 

. . . '; "

: 1-

" ,. ', . . .
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